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The accused Butler, and the co-accused McCord, are 


entitled to be acquitted if the materials in question in this 


case are not obscene. 


Even if the materials are obscene, the 


accused are entitled to be acquitted if the obscenity 





provisions in the Criminal Code are struck down as being con- 
trary to the freedom of expression provision in the Charter 
of Rights and Freedoms, and are not saved under s. 1 of the 
Charter as constituting a reasonable limit prescribed by law 


as can be demonstrably justified in a free and democratic 


society. 


The charges against the accused were under s. 159 


of the Criminal Code. The section number has now been changed 


= ™ - 


— 


to 163, and I will refer to the provisions under that section 


number. The text of s. 163 is attached as Appendix "A" to 


these reasons. 


The accused Butler faces 5 counts of selling ob- 
scene material under s. 163(2)(a), 115 counts of possessing 
obscene material for the purpose of distribution and circula- 
tion under 163(1)(a), and 128 counts of possession of obscene 
material for the purposes of sale under 163(2)(a), - 2 
counts of exposing obscene material to the public seligte under 
163(2)(a). These charges are included in two separate indict- 
ments which in turn resulted from two separate police raids 
on the shop which was owned and operated by the accused 


Butler. It was at this shop that the various materials were 


available for rent or sale. 
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The co-accused McCord was an employee of the 
accused Butler. She ae in charge of the premises at the time 
of the second police raid and consequently she faced the same 
charges as the accused Butler arising from the seizures made 


by the police on that occasion. 


In his reasons for judgment, the learned trial 
judge convicted the accused Butler on 16 counts and acquitted 
him on all other charges. The 16 counts related to eight 
separate films and the ee eee judge entered a convic- 
tion with respect to 8 offences rather than 16. On this 
appeal the Crown contends that the accused should be convicted 
with respect to all counts on which he was acquitted. The 
accused cross-appeals and contends that he should have been 
acquitted on all counts. Convictions were entered against the 
co-accused McCord with respect to 2 counts relating to two of 
the films. She has appealed her convictions. The Crown ac 


not cross-appealed the acquittals. 


The trial took place before Wright J. of the Court 
of Queen's Bench. He heard the evidence and viewed all of the 
exhibits including some eighty individual video films which 
had been seized in the police raids. Wright J. concluded that 
all of the materials were obscene within the meaning of s. 


163(8) of the Criminal Code. Because of the freedom of 








legally possessed for the purpose of distribution or sale, 
while the possession of others resulted in convictions. The 
different results arose because of the different degree of 
obscenity, - some of the films being adjudeed: more obscene 
than others. Counsel for the Crown and the Memueia agreed 


that the approach taken by the learned trial judge was not 


appropriate. 


ARE THE MATERIALS OBSCENE? ~ 


In his reasons for judgment the learned trial 
judge provides a brief description of the content of the 


magazines and video tapes: 


The Crown and the accused agree that the content 
of the magazines and videos (there are 80 video 
tapes ...which run a minimum of 60 minutes and 
up to 90 minutes) is what is commonly described 
as hard-core pornography. The scenes depicted 
in this material are entirely sexual in 
character, are extremely explicit, and represent 
an exploitation of sex as not only a dominant 
characteristic but the only characteristic. 
There is no redeeming feature of a literary, 
artistic, political, scientific or other social 
character. The material includes the presenta- 
tion of sexual intercourse, anal intercourse, 
acts of cunnilingus and fellatio, men and women 
masturbating, men ejaculating in the face and 
other parts of the body of women and other men, 
lesbianism, homosexuality, incestuous sexual re- 





lations, group sex, very colourful and highly 
magnified, prolonged and vivid views of male and 
female genitalia, and use of various kinds and 
descriptions of sexual devices. 
This Court was invited to view seven of the films 
with respect to which the accused were ultimately acquitted. 
The description of the films by Wright J. is apposite to the 


seven films which were selected by counsel as being represen- 


tative of all of them. 
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Judge Wright Siac deecrtiee the sexual parapher- 
nalia and devices which were seized in the police raids, and 
concluded that they too represented an exploitation of sex, 
with no other characteristic. Wright J. considered the 
materials in light of the definition of obscenity contained 
in s. 163(8). He reviewed a number of the leading authorities 
concerning obscenity, including the judgment of the Supreme 
Court of Canada in Towne Cinema Theatres Ltd. v. R. (1985), 
18 D.L.R. (4th) 1. Although reasons for judgment were 
provided by four of the judges in the Towne Cinema case, there 
was substantial agreement on the major issues involved. The 
reasons of Dickson C.J.C. make it clear that the "undue" ex- 
ploitation of sex is the touchstone of obscenity under s. 
163(8) and that there is a two-pronged test to determine 
"undueness.” The first test relates to the "internal 


necessities” of the work in question. The authors of books 





or the producers of film are entitled to latitude in relating 
or depicting matters which exploit sex so long as it is done 
in a manner in keeping with the totality of the work being 
produced. That inquiry is” simply not relevant to _ the 


materials before the court in this case. 


The second test of "undueness" considers the stan- 
dards of the community. Dickson C.J.C. approbated certain 
propositions which he extracted from the judgment of the 


Ontario Court of Appeal in_R. v. Sudbury News Service Ltd. 


(1978), 39 C.c.C. (2d) 1 relative to community standards: 


I have taken the liberty of extracting the follow- 
ing propositions from various places in the judg- 
ment [see pp. 6-7]: 
(i) in determining what is undue 
exploitation within s. 159(8), one ‘of 
the tests to be applied is whether the 
accepted standards of tolerance in the 


contemporary Canadian community have 
been exceeded; 


(ii) the standards must be contemporary as 
times change and ideas change with 
them, one manifestation being the 
relative freedom with which the whole 
question of sex is discussed; 


(iii) it is the standards of the community 
as a whole which must be considered 
and not the standards of ae small 
segment of that community such as the 
university community where a film was 
shown; 


(iv) the decision whether the publication 
is tolerable according to Canadian 
community standards rests with the 
court; 


(v) the task is to determine in an 
objective way. what is tolerable in 








accordance with the contemporary 
standards of the Canadian community, 
and not merely to project one's own 
personal ideas of what is tolerable. 


The cases all emphasize that it is a standard of 
tolerance, not taste, that is relevant. What 
matters is not what Canadians think 1s right for 
themselves to see. What matters is what Canadians 
would not abide other Canadians seeing because it 


would be beyond the contemporary Canadian standard 
of tolerance to allow them to see it. 


In concluding that the materials involved in this 


‘case are obscene the learned trial judge applied the 


principles set down in the Towne Cinema case. 


The learned trial judge was sensitive to the 
danger of oe his own subjective views to colour his 
decision. He found assistance in the decision of the British 
Columbia Court of Appeal in R. v. Pereira-Vasquez (1988), 43 
c.c.c. (3d) 82 which held that "depraved sludge" or “dirt for 
dirt's sake" or "hard porn" are obscene even in the absence 
of accompanying violence or cruelty. The British Columbia de- 
cision is in keeping with the decision of this Court in R. v. 
Video World Ltd. (1985), 36 Man. R. (2d) 68 which was affirmed 


by the Supreme Court of Canada ((1987), 35 6.0.0. 14a) 290): 


On the appeal hearing no serious argument was 
mounted to indicate that the learned trial judge had erred in 


his finding that all of the materials were in fact obscene. © 











McIntyre J. of the Supreme Court of Canada reviewed the his- 
tory behind freedom of expression. That history has been 
“focused upon the free exchange of opinions and ideas and the 
factual basis upon which those opinions and ideas may rest. 
He wrote of freedom of expression as essential for the main- 
tenance and protection of democratic society and indispensable 
to the enjoyment of our other rights and freedoms. But 
implicit in the inquiry which he undertook to determine 
whether picketing fell within the ambit of freedom of expres- 
sion is the conclusion BAe all forms of expression are 
granted Charter protection. While s. 2(b) of the Charter is 
to be given an expansive and a liberal reading, it does not 
necessarily extend to forms of. expression which have never 


been part of the traditional, historical concept of free 


speech. 


In R. ve Zundel (1987), 55 O.R. (2d) 129, the 
Ontario Court of Appeal grappled with the issue of whether the 
offence of "spreading false news" under the Criminal Code con- 
travened s. 2(b) of the Charter. From the outset the Court 
accepted that freedom Be expression is subject to certain 


limitations: 


Cc. Limits of freedom of expression 


It is essential at the outset to consider just 
exactly what is the "freedom of expression" 
which is constitutionally protected. The words 
are extremely broad. They are not like rights 
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is no redeeming feature concerning obscene matters, as 
obscenity is defined under s. 163(8), and judicially 
interpreted in Towne Cinema Theatres, Supra. Even more than 
the offence of knowingly spreading false news, the distribu- 
tion or sale of obscene material does not appear to have that 


Neoeial or moral value which would merit constitutional pro- 


tection." 


The Supreme Court of Canada again considered the 
breadth of freedom of expression in Attorney-General of Quebec 
v. Irwin Toy Ltd. (1989), 58 D.L.R. (4th) 577. The Court 
ruled upon the validity of ss. 248 and 249 of the Consumer 
Protection Act of Quebec which prohibited television 
advertisements directed towards children under 13 years of 
age. At the outset of the majority judgment it was stated 
chat "not all activity is protected by freedom of expression" 
and, consequently, the first step is to inquire whether the 
activity acehe properly be characterized as falling within 


freedom of expression: 


If the activity is not within s. 2(b), the 
government action obviously cannot be challenged 
under that section. 

The Court then spoke of freedom of expression in 


terms that were consistent with what had been said by McIntyre 


J. in the Dolphin Delivery case, namely that freedom of 





(Man.), [1990] 1 S.C.R. 1123, the two-step process to consider 
first the content and then the form of the activity is 


reaffirmed. 


In this case, it is unnecessary to proceed beyond 
the first | step because the materials are devoid of a 
"meaning." That word, as it is employed in the majority 
reasons in the Irwin Toy case, leads to the realm of ideas, 


opinions, thoughts, beliefs, or feelings. Expression for 


- 
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economic purposes is included. because commercial expression 
conveys meaning. But the majority judgment in the Irwin Toy 
case acknowledges that "...some human activity is purely 
physical and does not convey or attempt to convey meaning." 


I think that is true of the materials in this case. 


During the hearing, counsel for the accused was 
asked what meaning he might attribute to the films viewed by 
members of the Court. His response was that the materials are 
intended to titillate. Sexual stimulation is not protected 
by s. 2(b) of the Charter. Intellectual rather than sensual 


arousal is what the Charter was intended to protect. 


I arrive, therefore, at the conclusion that the 
appeal by the Crown must be allowed, and the appeals by the 


accused from their convictions dismissed. The materials are 





obscene and s. 163 of the Code does not contravene s. 2(b) of 
the Charter. The activities prohibited by s. 163 lie outside 
the ambit of Charter protection because of the absence of any 


meaning. 


While it is unnecessary to proceed further, the 
case for the accused becomes no better as additional issues 


are considered. 

Concerning sae ikeed. of the activity, it falls 
within an sca which has been criminalized as an offence re- 
lating to public morality; - an area identified by Lamer J. in 
his reasons for decision in Reference re _ ss. 193 and 
195.1(1)(c), supra, as one where the form might well be 
unprotected by the Charter. The form consists of the undue 
exploitation of sex; the degradation of human sexuality. In 
my view, the form of the activity is not one which the Charter 
was designed or intended to protect. Thus, in terms of both 
content and form the activity properly falls within the 


regulated area of freedom of expression. 


The decision in the Irwin Toy case instructs that 
even if the activity were within the unregulated area of free- 
dom of expression, one must then proceed to consider both the 


purpose and effect of the legislation, and if either the pur- 





the fundamental concept of freedom of expression: 


We have already discussed the nature of the 
principles and values underlying the vigilant 
protection of free expression in a _ society 
‘such as ours. They were also discussed by the 
Court in Ford [(1988), 54 D.L.R. (4th) 577] 
(at pp. 617-9), and can be summarized as 


follows: (1) seeking and attaining the truth 
is an inherently good activity; (2) 
participation in social and political 


decision-making is to be fostered and 
encouraged; and (3) the diversity in forms of 


individual self-fulfillment and human 
flourishing ought to be cultivated in an 
essentially tolerant,. indeed welcoming, 


environment not only for the sake of those who 
convey a meaning, but also for the sake of 
those to whom it is conveyed. In showing that 
the effect of the government's action was to 
restrict her free expression, a plaintiff must 
demonstrate that her activity promotes at 
least one of these principles. ... 


In my opinion, the activities for which charges 
have been laid against the accused do not fall within any of 
these three categories. There is nothing of the quest for 
truth in the materials before the Court. They add nothing to 
the democratic process. They are the awedehesis of individual 
self-fulfillment and human flourishing. Instead, men and 


women are debased and degraded by being portrayed as 


constantly on an animalistic pursuit. 


I do not find it needful to pursue an inquiry as 
to whether s. 163 would be sustained under s. 1 of the Charter 


if a violation of freedom of expression had been established. 





APPENDIX "A" 


OFFENCES TENDING TO CORRUPT MORALS 


163. 
(a) 


(b) 


(2) 


[159] (1) Every one commits an offence who 


makes, prints, publishes, distributes, circulates, or 
has in his possession for the purpose of publication, 
Gistribution or circulation any obscene written 


Matter, picture, model, phonograph record or other 


things whatever; or 


makes, prints, publishes, distributes, sells or has 
in his possession for the purposes of neil ata aa 
distribution or circulation a crime comic. 


Every one Commits an offence who knowingly, without 


lawful justification or exeuse, 


(a) 


(b) 


(c) 


(d) 


(3) 


sells, exposes to public view or has in his possession. 
for such a purpose any obscene written matter, 
picture, model, phonograph record or other thing 
whatever; 


publicly exhibits a disgusting object or an indecent 
show; 


offers to sell, advertises or publishes an 
advertisement of, or has for sale or disposal, any 
means, instructions, medicine, drug or article 


intended or represented as a method of causing 
abortion or miscarriage; or 


advertises or publishes an advertisement of any means, 
instructions, medicine, drug or article intended or 
represented as a method for restoring sexual virility 
or curing venereal diseases or diseases of the 
generative organs. 


No person shall be convicted of an offence under 


this section if he establishes that the public good was served 
by the acts that are alleged to constitute the offence and 
that the acts alleged did not extend ihe aka what served the 
public good. 7 


(4) 


For the purposes of this section, it is a question 


of law whether an act served the public good and whether there 
is evidence that the act alleged went beyond what served the 
public good, but it is a question of fact whether the acts did 
or did not extend beyond what served the public good. 





(5) For the purposes of this section, the motives of an 
accused are irrelevant. 


(6) Where an accused is charged with an offence under 
subsection (1), the fact that the accused was ignorant of the 
nature or presence of the matter, picture, model, phonograph 
record, crime comic or other thing by means of or in relation 
to which the offence was committed is not a defence to the 
charge. , 


(7) In this section, "crime comic" means a magazine, 
periodical or book that exclusively or substantially comprises 
matter depicting pictorially 


(a) the commission of crimes, real or fictitious; or 


(b) events connected with the commission of crimes, real | 
or fictitious, whether occurring before or after the 
commission of the_crime. 


(8) For the purposes of this Act, any publication a 
dominant characteristic of which is the undue exploitation of 
sex, or of sex and any one or more of the following subjects, 
namely, crime, horror, cruelty and violence, shall be deemed 
to be obscene. 





